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DEPARTMENT  OF  HEALTH. 
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[  45  CFR  Parts  205. 249] 

MEDICAL  ASSISTANCE  PROGRAM 

Penalty  for  Failure  To  Provide  Early  and 
Periodic  Screening,  Diagnosis,  and 
Treatment 

AGENCY:  Health  Care  Financing  Ad¬ 
ministration,  HEW. 

ACTION :  Proposed  rule. 

SUMMARY:  This  proposal  would  revise 
current  rules  on  the  financial  penalty 
Imposed  on  States  that  fall  to  carry  out 
the  child  health  screening  program  re¬ 
quired  imder  title  XIX  of  the  Social  Se¬ 
curity  Act  (Medicaid  program) .  Experi¬ 
ence  with  the  existing  regulation  indi¬ 
cates  a  need  for  greater  clarity  and  for 
updating  certain  provisions.  The  pro¬ 
posal  clarifies  the  steps  States  must  take 
to  avoid  the  penalty,  provides  alterna¬ 
tive  wa3rs  of  meeting  requirements  and 
specifies  the  circumstances  under  which 
the  penalty  will  be  applied. 

DATES:  Closing  date  for  receipt  of  com¬ 
ments  November  7,  1977.  Please  refer  to 
MSA-1S7-P.  Agencies  and  organizations 
are  requested  to  submit  comments  In 
duplicate. 

ADDRESSES:  Address  comments  in 
writing  to: 

Administrator,  Health  Care  Financ¬ 
ing  Administration,  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  2366,  Washington,  D.C.  20013. 

Beginning  two  weeks  from  today,  the 
public  may  review  the  comments  Monday 
through  Friday  of  each  week,  from  8:30 
a.m.  to  5  p.m. 

Department  of  Health,  Education,  and 
Welfare,  Health  Care  Financing  Ad¬ 
ministration,  Room  5225,  330  C  Street 
S.W.,  Washington,  D.C.  202-245- 
0950. 

FOR  FDRTHUR  INFORMATION  CON¬ 
TACT: 

Beatrice  D.  Moore,  202-245-6575. 

SUK»LEMENTARY  INFORMATION : 
The  purpose  of  these  proposed  regula¬ 
tions  is  to  revise  the  conditions  imple¬ 
menting  section  403(g)  of  the  Social  Se¬ 
curity  Act,  which  provides  for  a  <me  per¬ 
cent  penalty,  applied  to  pasnnents  to  a 
State  imder  title  IV-A  of  the  Social  Se¬ 
curity  Act  (Aid  to  Families  with  Depend¬ 
ent  Children),  for  failure  to  provide 
early  and  periodic  screening,  diagnosis, 
and  treatment  (EPSDT)  for  children 
under  the  State's  Medical  Assistance  pro¬ 
gram. 

A  previous  Notice  of  Proposed  Rule 
Making  (NPRM)  was  published  on  Au¬ 
gust  20,  1975  (40  FR  36378).  Its  pur¬ 
poses  were  to  (1)  clarify  requlr^ents 
with  regard  to  State  action  necessary 
to  implement  the  EPSDT  program;  (2) 
to  facilitate  State  compliance  with  re¬ 
quirements  in  order  to  avoid  the  penalty: 
and  (3)  to  strengthen  basic  structural 
sunxxrt  for  an  effective  program  of 
health  care  for  children  under  21. 


Approximately  100  comments  were  re¬ 
ceived  In  response  to  the  NPRM.  In  addi¬ 
tion,  meetings  were  held  with  represent¬ 
atives  of  45  States  and  with  Interest 
groups  and  providers  at  which  the  fol¬ 
lowing  issues  were  discussed  m  depth: 
effective  informing;  follow-up  and  sup¬ 
port  services;  timely  delivery  of  EPSDT 
services:  screening  services  require¬ 
ments;  and  documentation.  Analyses  of 
comments  and  suggested  alternatives 
derived  from  these  activities  have  been 
taken  into  account  in  the  amendments 
now  being  proposed. 

Due  to  the  large  volume  of  comments 
on  all  provisions  of  the  NPRM  that  re- 
fiect  significantly  different  and  fre¬ 
quently  (mposite  points  of  view,  the  De- 
partment  is  publishing  a  second  NPRM 
rather  than  final  regulations.  It  is  the 
Department’s  intent  to  consider  com¬ 
ments  on  the  current  proposal,  which  is 
intended  to  synthesize  and  accommodate 
earlier  public  response,  before  publishing 
final  regulations. 

It  is  Department  policy  to  publish  a 
Notice  of  Intent  to  issue  proposed  rule 
making  in  order  to  involve  the  public  In 
the  rule  making  process  during  the 
drafting  phase.  However,  that  step  Is 
being  omitted  in  the  publication  of  this 
NPRM,  since  the  Department  believes 
that  the  Intent  of  the  Notice  of  Intent 
to  develop  regulations  has  already  been 
met  through  the  publication  of  an 
NPRM  in  August  1975  and  subsequent 
meetings  with  States  and  other  Inter¬ 
ested  parties. 

The  following  summary  of  major  pub¬ 
lic  comments  on  the  1975  NPRM  indi¬ 
cates  significant  areas  which  the  De¬ 
partment  wishes  to  reconsider.  The  De¬ 
partment's  response,  as  reflected  in  the 
current  proposal,  is  also  summarized. 

<  1 )  Commentors  took  the  position  tliat 
the  1975  NPRM  was  overly  process-ori¬ 
ented  and  did  not  focus  sufficiently  on 
program  outcomes  or  goals,  such  as  im¬ 
provement  in  health  status  or  assuring 
delivery  of  EPSDT  sendees  to  specified 
numbers  of  children. 

The  current  proposal  relates  applica¬ 
tion  of  tlie  penalty  to  administrative  and 
service  delivery  outcomes  (e.g.,  inform¬ 
ing  of  families,  mitiation  of  treatment 
found  necessary  as  a  result  of  screening, 
provision  of  support  sendees)  that 
should  produce  desired  program  goals, 
rather  than  to  actual  achievement  of 
broad  program  goals.  The  Department 
believes  such  an  approach  is  more  m 
keeping  with  the  legislative  authority, 
which  requires  that  families  be  informed, 
.screening  be  provided  if  requested,  and 
follow-up  treatment  be  provided  if  nec¬ 
essary,  than  an  approach  focusing  on 
health-related  outcomes  would  be.  Fur¬ 
ther,  after  in-depth  consideration  of 
comments  in  this  area,  the  Department 
determmed  that  Identification  of  health - 
related  outcomes  and  related  measures 
of  health  status,  as  well  as  specifying 
numbers  of  children  to  be  served,  would 
be  essentially  arbitrary  and  Involve  re¬ 
quirements  over  which  States  would  have 
less  control  than  the  administrative  and 
service  deUv^  outcomes. 

(2)  Ctxhmenters  felt  the  1975  NPRM 
did  not  allow  sufBclent  administrative 


flexibility  for  States  or  recognize  suf¬ 
ficiently  variations  in  health  care  de¬ 
livery  patterns. 

The  current  proposal  attempts  to  ac¬ 
commodate  these  comments  by  specifying 
timely  delivery  of  EPSDT  services  in 
terms  of  one  time  period  from  request  to 
initiation  of  treatment,  rather  than  spec¬ 
ifying  numbers  of  days  for  each  of  the 
required  activities  to  occur.  The  proposal 
also  differentiates  State  responslbiliti&c 
for  families  who  request  State  assistance 
in  obtaining  EPSDT  services  and  those 
who  do  not.  and  for  families  who  receive 
EPSDT  services  from  certain  comprehen¬ 
sive  care  providers,  or  from  a  health  care 
provider  from  whom  they  may  usually 
receive  health  services.  Although  the  pro¬ 
posal  identifies  certain  actions  which 
States  must  carry  out,  under  each  of 
these  circumstances,  ways  in  which  such 
activities  are  to  be  accomplished  are  left 
to  State  discretion. 

(3)  Many  commenters  felt  Uiat  the 
previous  NPRM  would  take  eligible  chil¬ 
dren  out  of  the  mainstream  of  health 
care  or  make  State  Medicaid  agencie.<^ 
responsible  for  activities  that  are  more 
properly  the  responsibility  of  health  care 
providers. 

The  current  proposal  specifically  rec¬ 
ognizes  that  EPSDT  medical  and  health - 
related  support  services  may  be  provided 
by  certain  comprehensive  care  providers 
under  different  procedures  than  those 
used  by  a  State  agency  making  arrange¬ 
ments  for  each  ET»SDT  service.  Thus, 
provision  is  made  for  distinguishing  be¬ 
tween  State  responsibilities  and  health 
care  provider  re.sponsibilities  for  eligible 
individuals  who  are,  or  request  to  be, 
under  the  care  of  certain  comprehensive 
care  providers. 

In  addition,  tlie  proposal  provides  for 
the  delivery  of  initial  and  periodic 
EPSDX  services  over  the  course  of  a  year, 
but  under  the  frequency  intervals  of  the 
State’s  periodicity  schedule,  rather  than 
within  the  shorter  time  period  otherwise 
applicable  under  the  proposal,  m  the  case 
of  families  requesting  EPSDT  services 
under  the  care  of  the  health  care  pro¬ 
vider  whom  they  usually  receive  health 
care  services. 

(4)  Most  commenters  empliasized  the 
value  of  verbal,  face-to-face  contact  a.s 
an  effective  informing  method  and 
strcmgly  discredited  written  informing 
when  used  alone.  In  addition,  almost  all 
States  reported  tliat  verbal  informing  of 
the  availability  of  EPSDT  services  is  oc¬ 
curring  at  AFDC  eligibility  intake  or  with 
notification  of  eligibility,  though  the 
scope  and  intensity  varies  among,  and 
sometimes  within,  States. 

The  current  proposal  requires  verbal 
informing,  in  addition  to  written,  of 
AFDC  families  who  become  eligible  for 
the  first  time  or  after  a  period  of  ineligi- 
bUity. 

<5)  Most  commenters  indicated  a  need 
for  exertions  to  time  requirements  im¬ 
posed  for  EPSDT  service  delivery. 

The  current  proposal  provides  such 
exceptions  by  making  it  clear  that  States 
are  not  lespcmsible  for  the  Inaction  of 
eligible  families  and  by  providing  dif¬ 
ferent  time  requirements  depending  on 
the  pattern  of  service  delivery. 
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(6)  Proposed  requirements  related  to 
periodicity  ot  notification  and  senioes 
were  mentioned  by  eesreral  commenten 
as  administratively  cumbersome  and  pos¬ 
sibly  could  result  in  harassment  of  eli¬ 
gible  families. 

The  current  proposal  retains,  but  fur¬ 
ther  clarifies,  these  requirements,  since 
the  law  requires  State  plans  to  provide 
for  periodic  screening  services. 

(7)  A  ku^e  number  of  commmts  was 
received  from  States  in  resistance  to  pro¬ 
posed  documentation  requirements. 

Most  resistance  was  based  on  misun¬ 
derstanding  of  the  intent  and  possible 
methods  of  meeting  the  requirements. 
The  current  proposal  clarifies  that  docu¬ 
mentation  requirements  may  be  met  with 
any  appropriate  form  of  written  evi¬ 
dence,  such  as  claims  forms,  reports,  case 
records,  etc.,  that,  as  a  whole,  include  the 
information  necessary  for  assessing  com¬ 
pliance.  Further,  such  documentation 
need  not  all  be  available  only  at  the  State 
levd,  but  may  be  maintained  at  the  State, 
local,  or  provider  level,  as  appropriate. 
Similarly,  each  activity  documented  may 
be  product  by  the  person  responsible  for 
the  underhrlng  activity:  one  person 
would  not  be  required  to  dociunent  all 
required  Informing,  assistance,  follow-up, 
and  service  delivery  activities  for  an  in¬ 
dividual  chfldL  Finally,  requirements  for 
documentation  have  been  retained  in  the 
current  proposed  changes,  since  the  De¬ 
partment  believes  that  documentation  is 
essential  to  State  accountability,  and  to 
provision  of  a  more  equitable  and  objec¬ 
tive  basis  for  determirjng  whether  or  not 
a  penalty  is  applicable  than  would  a  ver- 
bsd,  other  ncxi-wiitten.  or  other  clearly 
subjective  method.  It  should  be  noted 
that  the  current  proposal,  as  did  the  1975 
NPRM,  requires  documentation  only  for 
the  administrative  or  service  delivery 
outcomes  identified  by  the  proposed  re¬ 
quirements. 

As  a  whole,  the  proposed  changes  are 
Intended  to  achieve  a  balance  among 
legal  requirements  for  specificity.  State 
needs  for  admlnlstraUve  flexibility,  and 
ellglbles'  needs  for  c«nprehensive,  pre¬ 
ventive  health  care.  The  Department 
recognizee  that  these  objectives  are  often 
mutually  contradictory  and  invites  com¬ 
ments  on  the  extent  to  which  the  pro¬ 
posed  changes  achieve  an  appropriate 
and  feasible  bcJance  and  suggestions  of 
alternative  ways  of  meeting  these  ob¬ 
jectives  if  the  proposal  does  not  seem  to 
have  met  our  goaL 

The  major  provisions  of  the  current 
proposal  are  siunmarlzed  as  follows: 

Section  205.147  ia)  provides  require¬ 
ments  related  to  the  legislative  provision 
that  all  AFDC  families  be  informed  of 
the  availability  of  EPSDT  services  under 
the  State’s  Medicaid  plan.  Hie  purposes 
of  the  requirements  are  to  assure  that 
families  can  make  a  Judgment  on 
whether  or  not  they  want  to  receive 
EPEfiyr  services,  to  provide  sufficient  op¬ 
portunity  to  famines  to  make  such  a 
ch(rioe  and  to  obtain  State  aaristance  In 
getting  servloes,  and  to  reinforoe  the 
pertodle  nature  of  preventive  health 
services. 


Thus,  the  proposed  changes  in  inform¬ 
ing  requirements  specify  major  subjects 
of  Infotmatlon.  both  written  and  face-to- 
face  explanations,  reinforming  and  pe¬ 
riodic  notices,  and  State  responslbiltles 
for  follow-up  with  families  who  do  not 
answer  the  first  offer  of  services.  These 
requirements  are  Intended  to  provide  a 
mechanism  whereby  States  clearly  know 
of  the  family’s  desire  to  receive  EPSDT. 

Section  20S.147(b)  specifies  a  120  day 
period  freun  date  of  request  for  services 
during  which  screening  must  be  com¬ 
pleted  and  treatment  initiated.  This 
single  period  replaces  the  separate  pe¬ 
riods  specified  in  both  the  currently  ef¬ 
fective  regulation  (45  CFR  205.146(c)) 
and  the  1975  NPRM.  It  is  intended  to  as¬ 
sure  that  the  individuals  eligible  for 
EPSDT  services  receive  screening  and 
beginning  treatment  within  a  reasonable 
period,  while  allowing  States  flexibility 
to  woik  out  arrangements  for  screening 
and  treatment  on  an  overall  schedule 
that  can  be  adjusted  as  necessary  for  the 
individual  components.  The  Department 
believes  that  a  period  of  time  less  than 
120  da3rs  would  not  allow  sufficient  time 
for  States  to  arrange  for  delivery  of  the 
full  screening  package  and  initiation  of 
all  necessary  follow-up  treatment  serv¬ 
ices  required  under  EPSDT  for  all  eli- 
gibles  who  may  request  services.  On  the 
other  hand,  the  D^sartment  believes 
that  a  time  period  longer  than  120  days 
would  not  provide  sufficient  assimance  of 
delivery  of  all  necessary  EPSDT  services 
for  individuals  who  may  become  Ineli- 
gdble  after  four  months.  (The  turnover 
rate  for  EPSDT  ellglbles  is  about  17  per¬ 
cent  annually.)  Further,  a  longer  time 
period  would  not,  the  Department  be¬ 
lieves.  provide  sufficient  assurance  that 
follow-up  treatment  would  be  initiated 
soon  enough  after  screening  findings  in¬ 
dicate  that  they  are  necessary  to  be  ef¬ 
fective  or  that  arrangements  for  delivery 
of  screening  services  would  be  carried 
out  so(xi  enough  after  the  family’s  re¬ 
quest  to  be  responsive  to  their  interest, 
which  is  essential  to  the  family's  moti¬ 
vation  in  seeking  preventive  hectllh  serv¬ 
ices  and  keeping  appointments. 

Section  205.147(b)  also  includes  a  re¬ 
quirement  that  States  provide  a  min¬ 
imum  screening  pcu:kage  in  the 

Department’s  judgment  will  assure  that 
the  most  critical  elements  of  child  health 
care  are  rendered  to  eligible  children  at 
appn^rlate  periods  of  their  develop- 
ment  (see  the  discussion  of  45  CPU 
249.10  below) . 

Section  205.147(c)  provides  that  the 
120  day  period  specified  under  paragraph 
(b)  wdl  not  iqjply  in  instances  where: 

(1)  The  individual  is  tmder  the  care  of 
a  “comprehensive  care”  provider  (see 
f  205.147(e) ) ; 

(2)  The  individual  is  already  xmder  the 
care  of  a  health  care  provider  from  whom 
they  usually  receive  health  care  services 
(see  1 205.147(f) ) ; 

(3)  The  individual  refuses  treatment, 
or  requests  EPSDT  services,  but  Is  de¬ 
termined  to  have  alreculy  received  them: 

(4)  The  individual  missed  an  appolnt- 
ment(s)  scheduled  with  State  assistance, 


or  the  family  had  not  requested  State  as¬ 
sistance  in  getting  services  but  wished  to 
make  their  own  arrangements,  and  the 
necessary  appointments  were  not  sched¬ 
uled  or  not  kept,  and  the  State  has  made 
one  follow-up  offer,  within  150  days  of 
the  request  for  EPSDT,  of  help  with  ap¬ 
pointments  and  transportation  for  the 
missed  or  unschedviled  appointment(s) . 
In  no  case  must  a  State  continue  to  offer 
such  assistance  to  an  individual  who  has 
missed  two  or  more  appointments  for  the 
same  services  for  that  recorded  request. 

These  exceptions,  together  with  the 
added  flexibility  of  treating  the  time  pe¬ 
riod  as  a  whole,  are  intended  to  provide 
for  a  variety  of  arrangements  among 
States  to  achieve  the  services  goal  while 
recognizing  situations  in  which  the 
State’s  responsibility  is  reas<mably 
changed  or  ended  for  purposes  of  compli¬ 
ance  with  requirements  which  imix)6e  a 
financial  penalty  if  States  do  not  meet 
them. 

Thus,  the  Department  believes  that 
States  have  a  responslbili^  to  provide 
scheduling  assistance,  transportati(Hi. 
and  follow-up  services  to  ellglbles  in  or¬ 
der  to  remove  significant  obstacles  that 
program  experience  clearly  indicates 
ellglbles  generally  have  in  obtahiing 
EPSDT  services.  However,  limiting  state 
responsibility  to  one  follow-up  attempt 
after  missed  appointments  in  general 
and  to  no  more  than  one  for  an  appoint¬ 
ment  for  the  same  service  recognizes  a 
certain  responsibility  that  ellglbles  must 
take  in  obtaining  EPSDT  services  once 
the  State  has  provided  requested,  neces¬ 
sary  support  services.  Similarly,  provid¬ 
ing  for  ellglbles  who  want  to  make  their 
own  arrangements  for  app<totments. 
with  some  assurance  of  fall-back  State 
support  if  they  have  been  unable  to  do 
so  for  whatever  reasem.  Is  also  an  at¬ 
tempt  to  achieve  a  balance  between  State 
and  eligible  responsibility.  Both  pro¬ 
visions  fiirther  recognize  that  more  in¬ 
tensive  State  offers  of  assistance  than 
would  be  required  by  the  current  pro¬ 
posal  may  be  perceived  as  coercive. 

By  providing  exceptions  to  the  120  day 
requirement  and  to  certain  State  respon¬ 
sibilities  for  assistance  in  the  case  of 
ellglbles  imder  the  care  of  certain  com- 
prrtiensive  care  providers  and  ottier 
health  care  providers  (see  summary  of 
i  205.147  (e)  and  (t)  for  a  fuller  dis- 
cusslmi  of  these  provisions) .  the  proposal 
recognizes  instances  where  the  necessity 
for  State  management  and  coordination 
of  the  EPSDT  service  delivery  process 
ms^  be  somewhat  lees  where  there  is  as¬ 
surance  that  certain  health  care  pro¬ 
viders  may  reasonably  carry  out  those 
responsibilities  for  EPSDT  service  de- 
Ihr^. 

Section  205J47(e)  recognizes  that  ar¬ 
rangements  have  been  and  can  be  made 
with  “comprehensive  care”  provlderB  un¬ 
der  which  the  Federal  requirements  for 
ErtJDT  services  can  be  met  In  a  satis¬ 
factory  or  Improved  manner  without  di¬ 
rect  State  action  in  tracking  an  eUglUe’s 
progress  through  the  EPSDT  process, 
under  the  proposed  changes,  a  State  has 
fewer  direct  responsibilities  ta  relation 
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to  ellgtbles  for  purposes  of  compliance 
with  the  penalty  provisions,  if  an  ellglUe 
is  under  ccune  of  such  a  provider  with 
whom  the  State  Medicaid  agency  has  an 
agreement.  These  providers  may  be 
grantees  imder  title  V  (rf  the  Act  (e.g, 
Chlldrai  and  Youth  projects.  Maternity 
and  Infant  Care  programs),  neighbor¬ 
hood  health  centers,  private  i^slclans. 
HMOs,  Head  Start  projects,  or  other  pro¬ 
viders  equipped  to  deliver  cwnprehenslve 
health  care  and  certain  relate  support 
.services. 

The  agreement  entered  into  between 
the  Medicaid  agency  and  such  provider 
must  cover  all  pertinent  aspects  of  the 
EPSDT  program  and  specify  the  respec¬ 
tive  resp(msibllities  of  each  party.  Under 
the  agreement,  the  Medicaid  agency’s 
responsibilities,  for  penalty  compliance 
purposes,  must  include; 

(1)  Assuring  that  the  eligible  request¬ 
ing  to  be  under  the  care  of  such  provider 
for  EPSDT  services  in  fact  reaches  that 
provider  for  the  first  i^Hwintment  for 
initial  and  periodic  screening; 

(2)  Verifying  that  the  eligible  is  under 
the  provider’s  care;  and 

(3)  Assuring  transpmtation  up  to  the 
limits  ot  the  Medicaid  State  plan  pro¬ 
visions. 

Tlie  comprehensiie  care  providers  must 
agree  to  deliver  or  arrange  for  all  screen¬ 
ing,  diagnostic,  and  treatmoit  (except 
dental)  services  and  certain  health  re¬ 
lated  suM)ort  services  in  order  to  qualify 
under  this  provision. 

The  Department  believes  that  this  pro¬ 
vision  can  be  important  in  encouraging 
full  use  of  all  existing  comprehensive  care 
providers  in  a  State  who  provide  services 
identical  in  content  and  equivalent  in 
timing  to  the  EPSDT  program.  Thus,  the 
provision  should  stimulate  more  provider 
participation  in  the  EPSDT  program,  as 
well  as  lessen  the  problems  of  poorly  co¬ 
ordinated  services  that  sometimes  result 
from  use  of  different  providers  for  each 
service  to  a  child.  The  items  specified  for 
inclusion  in  the  agreements  between  the 
State  and  cfMnprehensive  care  providers 
are  intended  to  protect  the  interests  of 
both  parties  and  assure  that  approiH'late 
care  is  actually  given. 

Section  205.147(f)  recognizes  that 
s(Mne  health  care  providers  who  are  ca¬ 
pable  of  delivering  comprehensive  medi¬ 
cal  services  may  not  be  equipped  or  will¬ 
ing  to  enter  into  an  agreement  that  in¬ 
cludes  responsibilities  for  health  related 
support  services,  as  provided  for  under 
$  205.147(e)  of  the  proposal.  However, 
families  who  are  already  receiving  health 
care  from  such  a  provider  may  also  wish 
to  assure  that  their  children  receive  all  of 
the  services  to  which  they  are  entitled 
imder  EPSDT  and  may  wish  to  continue 
under  that  provider’s  care  feu*  receipt  of 
the  full  range  of  EPSDT  services.  In  this 
case,  the  state  may  arrange  for  such  pro¬ 
viders  to  review  their  services  over  the 
year  prior  to  the  eligible’s  request  for 
EPSDT  and  verify  screening  services  and 
relevant  treatment  cixnponents  already 
rendered.  If  the  screoilng  services  appro¬ 
priate  to  the  eligible’s  age  under  the 
State’s  EPSDT  periodicity  schedule  have 
not  been  rendered,  and  necessary  treat¬ 


ment  services  not  initiated,  the  State 
would  be  responsible  for  arranging  for 
the  delivery  of  services  not  yet  received, 
either  with  that  provider,  (h*  other  pro¬ 
vider  if  necessary.  The  State  would  aJso 
be  respcmslble  for  arranging  services  not 
usually  provided  by  private  physicians  or 
certain  other  comprehensive  care  pro¬ 
viders — such  as  dental  services — and  for 
providing  transportation  and  scheduling 
as.si8tance,  if  requested  by  the  family. 
Services  under  the  State’s  periodicity 
schedule  could  be  provided  in  the  same 
manner.  The  Intent  of  this  provision  is 
to  recognize  that  the  child  may  have  been 
receiving  care  appropriate  to  his  age  and 
consistent  with  go(xl  health  care  prac¬ 
tices,  and  that  it  is  not  necessary  to  re¬ 
quire  duplication  of  any  services  already 
provided,  and  not  necessary  that,  if  a 
child  is  already  under  a  provider’s  care, 
the  full  range  of  screening  be  provided 
within  the  specific  time  span  otherwise 
required  (l.e.,  within  120  days  of  request) 
when  the  State  agency  is  managing  and 
coordinating  EPSDT  service  delivery.  The 
Department  does  consider  it  to  be  essen¬ 
tial  to  the  intent  of  the  law  and  goals  of 
the  program  that  the  required  screening 
and  necessary  follow-up  treatment  serv¬ 
ices  and  the  frequency  intervals  of  the 
State’s  periodicity  schedule  must  be 
identical  for  all  eliglbles  requesting 
EPSDT. 

Seefton  205.147(a)  specifies  the  docu¬ 
mentation  States  must  make  available  to 
the  Department  as  evidence  that  the 
regulatory  requirements  have  been  met. 
While  specificity  is  necessary  so  that 
there  will  be  no  uncertainty  as  to  what 
the  required  evidence  is,  the  Depart¬ 
ment’s  intention,  as  stated  under  com¬ 
ment  No.  7  above,  is  that  States  may 
work  out,  in  the  way  most  feasible  under 
their  particular  system,  where  and  how 
the  documentation  is  produced.  In  addi¬ 
tion,  adjustments  in  the  documentation 
requirements  have  been  made  for  the 
special  arrangements  made  with  compre¬ 
hensive  care  providers.  In  the  past,  some 
of  the  most  frequent  criticism  of 
EPSDT  monitoring  both  inside  and  out¬ 
side  the  Department  has  been  the  in¬ 
ability  in  certain  cases  to  determine 
effectively  whether  essential  program  re¬ 
quirements  are  being  met  by  States. 
Without  full  knowledge  of  what  actions 
States  have  taken  to  inform  AFDC 
families  of  EPSDT  and  the  subsequent 
provision  of  services  where  requested, 
the  Department  believes  that  it  cannot 
adequately  fulfiU  the  Congressional 
mandate  to  assure  the  provision  or  ar¬ 
rangement  of  EPSDT  services  in  each 
case  in  which  recipients  indicate  an  in¬ 
terest  in  receiving  the  benefits  of  the 
program. 

Section  205.147(h)  specifies  the  bases 
for  determining'  application  of  the 
penalty.  The  Department  believes  that 
the  underlying  statutory  authority  for 
the  penalty  (section  403(g)  of  the  Social 
Security  Act)  clearly  requires  that  each 
eligible  family  shall  be  Informed  of  the 
availability  of  ttie  State’s  EPSDT  serv¬ 
ices,  and  that  each  person  requesting 
EPSDT  services  shall  be  provided  such 
services  if  a  State  is  to  avoid  the  Imposi¬ 
tion  of  the  penalty.  For  this  reasim,  the 


Department  has  required  100  percent 
compliance  with  all  of  the  statutory  pro¬ 
visions  related  to  the  penalty. 

The  Department  also  recognizes  that 
human  and/or  administrative  systems 
error  may  cause  a  temporary  delay  or 
unanticipated  failure  to  inform  or  ar¬ 
range  for  services  in  an  otherwise  e£B- 
ciently  operated  program  or  may  result 
in  an  occasional  failure  to  record  the 
documented  evidence  necessary  for  de¬ 
termining  whether  federal  regulatory 
requirements  are  met.  ’Thus  penalty 
determinations  will  be  based  upon  com¬ 
pliance  with  two  distinct  requirements 
for  timely  informing  and  service  delivery. 
The  first  will  be  based  upon  a  State's 
obligation  to  comply  with  the  various 
timing  requirements  set  forth  in  pro¬ 
posed  S  205.147(a),  (b),  (c),  (e),  and 
(f )  which,  for  example,  require  that  cer¬ 
tain  persons  requesting  ET*SDT  serv¬ 
ices  have  screening  provided  and  neces¬ 
sary  treatment  initiated  within  120  days 
of  the  initial  request.  Compliance  with 
these  provisions  will  be  deemed  satisfied 
if  there  is  documented  evidence,  as  re¬ 
quired  under  the  proposed  section  (g), 
that  (a)  the  time  limits  and  other  ap¬ 
plicable  requirements  are  met  in  90  per¬ 
cent  of  the  cases  reviewed  by  the  Depart¬ 
ment  on  the  basis  of  a  statistically  valid 
sample  and  <b)  specific  evidence  of  non- 
compliance  exists  in  any  case  reviewed 
by  the  State  has  corrected  that  failure 
within  120  days  of  notification  by  HCFA 
that  such  a  failure  exists.  This  require¬ 
ment  means  that  if  the  Departoent 
•finds,  in  the  course  of  its  reviews,  more 
than  10  percent  of  the  case  files  do  not 
have  the  requisite  documentation  speci¬ 
fied  in  paragraph  (g),  the  penalty  would 
be  assessed  notwithstanding  a  State's 
subsequent  effort  to  demonstrate  that 
the  reflation’s  underlying  requirmients 
have  in  fact  been  met. 

Ninety  percent  is  believed  to  be  a 
reasonable  rate  of  compliance  that  takes 
into  account  the  sort  of  unforeseeable 
error  that  is  apt  to  occur  because  of  an 
unanticipated  systems  failure  or  other 
type  of  State  administrative  error  caus¬ 
ing  temporary  delays  in  an  otherwise 
efficiently  operated  program. 

The  Department  believes  that  a  level 
of  compliance  documented  in  less  than 
90  percent  of  the  cases  reviewed  would, 
however,  indicate  that  a  State’s  EPSDT 
program  is  not  operating  at  a  capacity 
sufficient  to  carry  out  its  full  obligation 
under  the  law  for  all  eliglbles. 

Providing  for  120  days  to  correct  spe¬ 
cific  failures  of  which  the  State  is  noti¬ 
fied  is  thought  to  provide  the  means  by 
which  the  needs  of  eliglbles  may  be  met, 
while  providing  States  ample  time  with¬ 
in  which  to  take  the  steps  they  are 
otherwise  required  to  take  in  informing 
and/or  providing  services  to  these  in¬ 
dividuals.  Compliance  with  this  provision 
for  a  grace  period  wUl  be  based  on  a 
State’s  ability  to  comply  with  respect  to 
all  such  Individuals  who  fall  within  this 
section’s  coverage.  ’The  Department  firm¬ 
ly  believes  that  while  it  may  not  reason¬ 
ably  expect  perfect  adhermce  by  States 
to  the  first  set  of  time  limits  described 
above  (e.g.,  the  120  day  limitations),  it 
must  require  perfect  adheroice  for  rea- 
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sonably  timdy  Informiner  and  service 
provision  to  all  EIPSDT  eligibles  for  whom 
there  is  documented  evidence  that  the 
regulatory  requirements  had  not  been 
met.  Were  the  Department  to  adopt  a  re¬ 
quirement  that  all  requests  not  re¬ 
sponded  to  within  the  first  set  of  time 
limits  were  to  be  responded  to  within  an 
unspecified,  and  imlimited,  period  of 
time,  there  could  be  no  certainty  that 
all  persons  were  assured  of  receiving  re¬ 
quested  EPSDT  services  because  of  the 
impossibility  of  monitoring  such  a  pro¬ 
vision.  Adopting  a  regulation  that  con¬ 
tained  such  an  open-ended  provision 
would,  in  the  Department’s  view,  be  in 
violation  of  the  statute. 

The  two  sets  of  time  limits  discussed 
above  concerning  timely  service  delivery 
are  a  direct-  response  to  the  difficulties 
attending  the  existing  penalty  require¬ 
ment  that  all  services  be  provided  “nor¬ 
mally"  within  a  60  day  period  (45  (TPR 
205.146(c)).  There  has  been  frequMit 
criticism  that  this  current  requirement 
is  difficult  to  measure  and  subject  to  un¬ 
even  enforcement.  In  its  place,  the  De¬ 
partment  believes  that  specific,  readily 
measurable  time  limits  would  allow  ap¬ 
plication  of  the  penalty  on  an  objective 
and  equitable  basis  among  all  States. 

In  addition  to  determinations  of  com¬ 
pliance  as  discussed,  above,  the  proposal 
also  specifies  that  the  proposed  require¬ 
ment  for  an  agreement,  which  meets 
specified  conditions,  between  the  State 
eigency  and  certain  comprehensive  care 
providers  must  be  met  in  100  percent  of 
the  applicable  cases  reviewed. 

Since  the  proposed  requirements  for 
such  an  agreement  would  require  that 
such  agreements  be  contractual  and 
binding  and  the  Department  believes 
that  such  an  agreement  would  be  entered 
into  in  good  faith  by  both  parties,  the 
proposal  would  not  hold  a  State  liable, 
for  penalty  purposes,  for  those  activities 
otherwise  required  of  the  State  but  ac¬ 
cepted  by  a  comprehensive  care  provider 
under  the  agreement.  The  Department 
believes,  however,  that  total  adherence 
must  be  required  for  the  existence  of  an 
agreement  that  meets  the  specified  con¬ 
ditions  in  order  to  deem  the  statutory 
requirements  for  service  delivery  satis¬ 
fied  in  the  case  of  eligibles  under  the 
care  of  such  providers.  The  Department 
also  expects  t^t  State  ag^icles  will  mon¬ 
itor  such  provider’s  adherence  to  the 
terms  of  such  agreements  Just  as  it  would 
any  other  legally  binding  contract  that  it 
has  established. 

The  proposal  Indicates  that  the  pen¬ 
alty  shall  be  assessed  upon  a  failure  to 
comply  with  applicable  requirements  on 
a  countywide  b^ls.  While  this  does  noth¬ 
ing  more  than  reflect  the  Department’s 
current  policy  with  respect  to  the  imposi¬ 
tion  of  the  penalty,  it  is  included  in  the 
proposal  for  purposes  of  clarity.  The  De¬ 
partment  has  always  contended  that  one 
of  the  reasons  for  the  statutory  penalty 
provision  was  Congressional  recognition 
that  the  compliance  mechanism  avail¬ 
able  to  the  Sroretary  to  force  program 
compliance  in  EPSDT  under  section  1904 
(rf  the  Social  Secxulty  Act  was  extremely 


harsh  and,  therefore,  not  a  realistic  ap- 
procu;h  to  program  enforcement.  The 
traditional  compliance  mechanism  has 
generally  been  viewed  as  addressing 
"substantial  non-compliance",  often  on 
a  State-wide  basis.  In  light  of  the  stat¬ 
ute’s  clear  reflection  of  the  Congressional 
mandate  that  failure  to  inform  any 
APDC  family  or  {^ange  for  EPSDT 
services  for  any  individual  requesting 
such  services  results  in  penalty  liability, 
the  Department  believes  that  the  imposi¬ 
tion  of  the  penalty  is  supportable  if  there 
is  a  disclosure  of  any  failure  of  a  State 
to  perform  its  required  obligations  with 
respect  to  any  one  individual.  Accord¬ 
ingly,  the  Department,  while  believing  it 
could  be  monitoring  State’s  EPSDT  per¬ 
formance  and  assessing  penalties  on  the 
basis  of  findings  smaller  in  scale  than  a 
county-wide  basis,  has  chosen  to  review 
States’  compliance  with  penalty  require¬ 
ments  on  a  county-wide  basis  for  pur¬ 
poses  of  administrative  convenience  and 
uniformity. 

In  Section  249.10,  regulations  on  the 
program  requirements  for  providing 
EPSDT  services,  changes  from  the  previ¬ 
ous  NPRM  include  a  new  format  for  bet¬ 
ter  comprehension;  an  additional  re¬ 
quirement  for  State  consultation  with 
medical  and  dental  organizations  on  cer¬ 
tain  program  provisions;  and,  in  the 
minimum  screening  package,  addition  of 
immunizations,  developmental  assess¬ 
ment,  and  rewording  of  “nutritional  as¬ 
sessment."  Tlie  ccmsultation  requirement 
has  been  developed  in  light  of  difficulties 
States  have  experienced  in  determining 
what  constitutes  an  effective  minimum 
screening  package  and  periodicity 
schedule  and  adequate  provision  of 
vision,  hearing,  and  dental  treatment 
services.  Advice  from  experienced  pro¬ 
fessionals  is  considered  essential  in  as¬ 
suring  that  appropriate  decisions  are 
reached.  Changes  in  the  required  screen¬ 
ing  sendees  result  from  our  determina¬ 
tion  that  a  developmental  assessment  is 
necessary  to  carry  out  the  statutory  re¬ 
quirement  for  screening  for  “mental”  as 
well  as  physical  health  problems.  “Nutri¬ 
tional  assessment”  was  reworded  after 
consultation  with  persons  in  Uie  field. 
It  is  believed  that  “nutritional  assess¬ 
ment”  may  have  suggested  a  highly 
specialized  procedure  which  is  not  ap¬ 
propriate  to  the  Initial  screening  proc¬ 
ess.  The  term  “assessment  of  nutritional 
status”  has  been  substituted  to  clarify 
that  potential  nutritional  problems  are 
an  appropriate  and  essential  area  to  be 
included  in  the  screening  services,  but 
that  a  full  diagnostic  and  treatment 
process  would  follow  screening  findings 
indicating  that  such  services  are  neces¬ 
sary. 

The  additi(xi  of  immunization  to  the 
screening  package  is  a  change  frenn  the 
previous  NPRM  incluslcm  of  a  "deter¬ 
mination  of  immunizati(»i  status.”  Tlie 
Departmait  strongly  believes  that  be¬ 
cause  EPSDT  is  a  preventive  health  pro¬ 
gram,  in  contrast  to  the  remedial  thrust 
of  other  Medicaid  services,  immuniza¬ 
tions  are  more  appropriate  as  an  element 
of  screening  rather  than  treatment.  In 


light  of  the  potentially  disabling  effects 
of  diseases  that  may  occur  in  the  ab¬ 
sence  of  immunizations,  and  the  con¬ 
comitant  costly  treatment  of  those  dis¬ 
eases,  the  Department  believes  it  is  es¬ 
sential  that  immunizations  as  a  tool  of 
preventive  health  care  be  provided  at  the 
screening  stage  of  EPSDT  rather  than 
risk  the  imcertainties  of  treatment  re¬ 
ferrals  that  would  otherwise  occur. 

In  addition  to  pnH>06ing  revisions  as 
contained  in  this  Notice  of  Proposed  Rule 
Making  to  the  current  regulations  imple¬ 
menting  section  403(g)  of  the  Social  Se¬ 
curity  Act,  the  Department  is  also  pro¬ 
posing  to  the  Congress  that  certain 
legrislative  changes  be  made  both  in  the 
statutory  provision  for  a  penalty  related 
to  the  EPSDT  program  as  w^  as  in  the 
legi^tive  provision  authorizing  the 
EPSDT  program  imder  ’Title  XIX  of  the 
Social  Security  Act.  As  a  part  of  the  De¬ 
partment’s  proposed  legl^tive  changes, 
the  name  of  the  program  would  be 
changed  from  Early  and  Periodic  Screen¬ 
ing.  Diagnosis,  and  ’Treatment  (EPSDT) 
to  Child  Health  Assessment  Program 
(CnAP).  The  proposed  revisions  con¬ 
tained  in  this  Notice  are  compatible  with 
the  goals  and  major  features  of  the  pro¬ 
posed  legislation.  These  revisions  would 
serve  as  a  direct  transition,  to  the  extent 
possible  under  current  law,  between  cur¬ 
rent  program  requirements  and  the 
CHAP  proposal  by:  (a)  Encouraging 
more  effective  informing  methods;  (b) 
facilitating  the  devdoimient  of  compre¬ 
hensive,  cemtinuous  care  for  EPSDT  eli¬ 
gibles;  (c)  strengthening  follow-up  and 
support  services;  and  (d)  providing  tfpe- 
eifle  standards  imder  which  penalties 
may  be  assessed. 

Also,  the  Department  recognizes  the 
limitations  of  process  requirements  in 
achieving  the  goals  of  the  EPSDT  pro¬ 
gram  (as  stated  above)  and  the  new  leg¬ 
islation  and  prefers  the  use  ctf  perfmm- 
ance  standard,  where  possiUe.  The  new 
legislation  proposes  to  make  avallaUe  a 
bonus  for  Medicaid  administration  for 
States  which  meet  certain  performance 
criteria.  Thus,  the  D^>ariment  feds  that 
performance  standards  are  feasible  for 
purposes  of  a  bonus,  but  not  yet  suffi¬ 
ciently  developed  for  use  in  penalty  as¬ 
sessment.  Suggestions  from  reviewers  for 
specific  performance  standards  will  be 
welccMne. 

(Sec.  1102,  49  3t*t.  647  (42  UjS.C.  1302). 
Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13,714,  Medical  Assistance  Pro¬ 
gram.) 

Note;  The  Health  Care  Financing  Admin¬ 
istration  has  determined  that  this  document 
does  not  require  preparation  of  an  Economic 
Impact  Statement  under  Executive  Order 
11821,  as  amended  by  EO  11949,  and  OMB 
Circular  A-107. 

Dated  July  19,  1977. 

R.  A.  Dcrzon, 

Administrator,  Health  Care 
Financing  Administration. 

Approved:  August  31, 1977. 

Hale  Champion, 

Acting  Secretary. 
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Chapter  II.  Title  45  of  the  Code  of  Fed-, 
eral  Regulatloiu  Is  amended  as  set  forth 
below. 

1.  Part  205  Is  amended  by  revlsliig 
{205.146(c)  and  by  redesignating  It  as 
a  new  {205.147  to  read  as  follows: 

§  205.147  Penally  for  failure  to  provide 
early  and  periodic  acreening,  diag- 
ii€>»i<t  and  Irealmenl  (EPSDT)  of 
children  under  Title  XIX  of  the  Art. 

Pursuant  to  section  403(g)  of  the  Act. 
notwithstanding  any  other  provision  of 
this  chapter,  total  pas’ments  to  a  State 
under  title  IV-A  of  the  Act  for  any  quar¬ 
ter  of  any  fiscal  year  beginning  on  or 
after  July  1,  1974,  shall  be  reduced  by 
1  percentage  point  If  the  State  fails  to 
meet  any  of  the  following  requirements 
with  respect  to  informing,  screening,  di¬ 
agnosing.  and  treating  individuals  eligi¬ 
ble  for  EPSDT  services  and  with  respect 
to  documenting  implementation  of  such 
requirements. 

ta)  Informing  families  and  offering  to 
provide  or  arrange  for  the  provision  of 
EPSDT  services.  (1)  Notification  of  the 
EPSDT  services  available  under  the  State 
title  XIX  plan  shall  be  made  to  each  eli¬ 
gible  family: 

(1)  Through  written  material  and 
through  a  face-to-face  contact  with  a 
person  knowledgeable  in  explaining 
EPSDT  services  and  their  benefits,  with¬ 
in  60  days  following  the  authorization  of 
APDC  payment  for  families  becoming 
eligible  for  APDC  for  the  first  time  or 
after  any  period  of  ineligibility,  and 

<il>  Through  written  material,  for 
families  who  have  not  requested  EPSDT 
services,  within  one  year  of  the  date  in 
which  they  were  last  notified,  and 
through  written  material  for  families 
who  have  requested  EIPSDT  services  and 
whose  children  are  eligible  for  a  periodic 
screening  based  on  the  periodicity 
schedule  under  the  State  title  XIX  plan, 
within  periods  of  time  that  fall  within 
such  schedule  as  it  applies  to  children  in 
such  families; 

(2)  Both  the  written  and  face-to-face 
notificatiem  shall  clearly  and  specifically 
describe  EPSDT  services  in  nontechnical 
language  and  shall  Include  at  least  the 
following  information: 

(i)  The  nature  and  value  of  preven¬ 
tive  health  services; 

(ii)  That  screening  services  should  be 
received  periodically;  that  the  family 
can  request  Informatkm  speclfytaig 
which  screening  services  will  be  provided 
upon  request;  at  what  ages  after  an 
initial  screening;  and  in  the  case  of 
families  notified  \mder  paragraph  (a) 
(1)  (iii)  of  this  section,  that  it  is  time  for 
a  periodic  screening  for  the  family’s 
children  and  that  the  family  should  tell 
the  State  whether  they  want  such 
periodic  screening  services; 

(iii)  The  elements  of  the  screening 
package  available  under  the  State  title 
xrx  plan; 

(Iv)  TtiaX  treatment  aervices  covered 
under  the  State  title  XiX  plan  will  be 
provided  Tor  probleins  discovered 
through  screening,  Incladlng  treatm^t 
for  vision,  hearing  and  dental  problems; 


(v)  How  EPSDT  services  can  be  ob¬ 
tained.  IncltKllng  an  offer  to  schedule 
appointments,  If  requested,  for  EPSDT 
services,  and  to  provide,  if  requested, 
necessary  transpixtatlon  as  required 
under  I  249.10(a)  (5)  (U)  of  this  chapter; 

(\i)  That  the  family  can  obtain  infor¬ 
mation  frmn  a  specified  local  office  iden¬ 
tifying  public  and  private  providers 
which  are  located  nearest  to  the  family 
and  who  provide  EPSDT  services; 

(vii)  That  the  family  is  entitled  to 
EPSDT  services  covered  imder  the 
State's  title  XIX  plan  at  no  cost; 

(viii)  That  the  State  will  assure  tliat 
the  family  receives  EPDST  services  on  a 
timely  basis  (as  required  in  paragraphs 
<b)  and  <c)  of  this  section) ; 

(ix)  That  the  family  should  tell  tlie 
State  whether  it  does  or  does  not  request 
EPSDT  services  and  State  assistance 
with  scheduling  and  transportation. 

<3)  Either  written  or  face-to-face 
notification  must  be  adjusted  to  the 
language  requirements  of  families  who 
are  blind  or  illiterate,  cannot  read  Eng¬ 
lish,  or  are  not  Conversant  in  Elnglish. 

(4)  In  the  case  of  any  family  notified 
under  paragraph  (a)(l)(l)  of  this  sec¬ 
tion,  if  such  family  makes  no  wrritten  or 
verbal  response  to  the  notification  as  to 
whether  or  not  it  requests  EPSDT  ser\'- 
ices  and  assistance  with  scheduling  and/ 
or  transportation,  the  State  shall,  within 
60  days  of  the  date  of  such  notificatiem, 
make  one  attempt  to  obtain  such  a  re¬ 
sponse,  either  by  mail,  face-to-face  con¬ 
tact,  or  telephone. 

(b)  Providing  or  arranging  for  EPSDT 
services  for  families  requesting  EPSDT. 
All  requested  initial  or  periodic  screen¬ 
ing  services  must  be  completed,  and  all 
necessary  followup  treatment  services 
covered  under  the  State  title  XIX  plan 
must  be  initiated,  within  120  days  of  the 
family’s  request  for  initial  or  periodic 
EPSDT  services  for  the  eligible  inffivld- 
ual.  Requested  assistance  wrlth  trans- 
ptxtation  must  be  provided  in  accord¬ 
ance  with  provision  tmder  the  State’s 
title  XIX  plan  lor  assuring  necessary 
transportation  of  recipients  to  and  from 
providers  of  services,  as  required  under 
S  249.10(a)  (5)  (11)  of  this  chapter. 
Screening  services  that  must  be  provided 
upon  request  must  include  at  least  those 
specified  under  i  249.10(a)  (3)  (vl)  of 
this  chapter.  For  purposes  of  this  re¬ 
quirement,  initiation  of  treatment  means 
that  the  first  encounter  has  occurred  be¬ 
tween  the  ellgiUe  individual  and  health 
care  provider(e)  lor  purposes  of  begin¬ 
ning  treatment  services  found  necessary 
as  a  result  of  screening  (and,  as  appro¬ 
priate,  diagnostic)  findings. 

(c)  Exceptions  to  requirements  for 
timely  service  delivery.  The  requirements 
under  paragraph  (b)  of  this  sectiem  do 
not  apidy  when  the  State  can  show  that 
the  ftdlowing  condltion(s)  exist: 

(1)  The  family  has  requested  to  be 
under  the  care  (rf  a  ctxnpt^ensive  care 
provider  as  described  under  paragnq}h 
(e)  of  this  section;  or 

(2)  The  family  has  requested  to  be 
under  the  care  of  a  provider  from  whom 
they  usually  receive  health  care  services 


as  provided  for  under  paragraph  (f)  of 
this  section;  or 

(3)  In  the  case  of  requested  screening 
services  not  having  been  completed 
within  the  120  day  period,  the  eligible 
individual  has  already  received,  writhin 
the  range  of  time  Indicated  by  the  perio¬ 
dicity  schedule  under  the  State’s  title 
XIX  plan,  the  elements  of  the  State’s 
screening  package  appropriate  to  his  age 
that  were  not  comideted,  as  well  as  the 
necessary  related  treatment  services:  or 

(4)  In  the  case  of  necessary  treatment 
services  not  having  been  initiated  within 
Uie  120  day  period,  the  eligible  individual 
declined  the  treatment  service(s)  indi¬ 
cated  to  be  necessary  by  screening:  or 

(5)  The  family  requested  EPSDT  serv¬ 
ices  but  did  not  request  State  assistance 
with  scheduling  appointments;  the  ap- 
pointment(s)  necessary  to  complete 
screening  services  and/or  to  initiate  nec¬ 
essary  treatment  services  w'ere  not  sched¬ 
uled  or  not  kept;  and  the  State  made  (me 
attempt  (after  determining  that  such 
appointment (s)  were  not  schedultxl  or 
kept)  within  150  days  of  the  request  for 
EPSDT  services  to  offer  scheduling  and 
transportation  assistance  for  the  neces¬ 
sary  appointments;  or 

(6)  The  State  provided  requested  as¬ 
sistance  with  scheduling  EPSDT  ap¬ 
pointments,  but  the  eligible  individual 
failed  to  keep  an  appointment  arranged 
by  the  State  and  the  State  made  one  at¬ 
tempt  (after  determining  that  such  ap¬ 
pointments  were  not  kept)  within  150 
days  of  the  family’s  request  for  EPSDT 
to  offer  scheduling  and  transportation 
assistance  for  each  of  the  appointments 
that  were  missed.  In  cases  where  the 
eligible  individual  misses  two  appoint¬ 
ments  scheduled  by  the  State  for  the 
same  service,  no  further  assistance  from 
the  State  is  required  for  that  recorded 
request. 

(d)  Referral  for  treatment  services  not 
covered  under  the  State's  plan.  States 
must  provide  referral  as^tance  for 
treatment  services  not  covered  under  the 
State’s  i^an. 

(e)  Providing  or  arranging  for  EPSDT 
services  for  families  requesting  EPSDT 
under  the  care  of  certain  comprehensive 
care  providers.  (1)  Except  as  specified  in 
this  paragraph,  the  requirements  con¬ 
tained  in  paragrai^  (b)  -(c)  of  this  sec- 
ti(m  do  not  apply  in  the  ease  of  eligible 
Individuals  who  are  or  request  to  be 
tmder  the  care  of : 

(1)  A  CThlldren  and  Youth  project, 
Oippled  Children’s  Service  program. 
Maternal  and  Infant  Care  project,  other 
title  V  grantee,  or  State  health  agency 
which  has  entered  into  an  agreement 
with  the  State  Medicaid  agency  under 
i  251.10  of  this  chapter;  or 

(li)  Other  comprehensive  health  care 
provider  (including  a  Head  Start  proj¬ 
ect)  which  has  entered  into  an  agree¬ 
ment  identical  to  that  required  under 
i  251.10  of  this  chapter, 

for  providing  or  arranging  for  screen¬ 
ing.  diagnostic,  and  treatment  services 
on  a  periodic  basis  as  provided  for  under 
the  State’s  title  XIX  pdan. 

(2)  Such  agreements  must: 


FEOUAL  REGISTH,  VOL  42.  NO.  174 — THURSDAY.  SEPTEMSER  S,  1977 


PROPOSED  RULES 


45281 


(i)  Meet  each  condition  under  8  251.10 
of  this  chapter; 

(II)  Identify  the  estimated  number  of 
enable  children  who  are  to  be  main¬ 
tained  imder  the  care  of  the  comprehen¬ 
sive  care  provider; 

(III)  Provide  that  the  first  appoint¬ 
ment  for  delivery  of  screening  services 
wlU  be  scheduled  to  occur  within  90  days 
of  the  date  of  request  for  EPSDT  serv¬ 
ices  under  the  care  of  the  ccxnpr^enslve 
care  provider  for  eligible  Individuals  not 
already  imder  the  care  of  such  provider; 

(iv)  Specify  the  respective  responsibili¬ 
ties  of  the  comprehensive  care  provider 
and  the  Medicaid  agency  for  notifying 
the  family  that,  based  on  the  periodicity 
schedule  provided  for  In  the  State  title 
XIX  plan.  It  is  time  for  a  periodic  acreen- 
Ing  for  the  eligible  Individual  under  care; 

(V)  Specify  that  the  Medicaid  agency 
Is  responsible  for: 

(A)  Assuring  necessary  transportation 
as  required  imder  i  249.10(a)  (5)  (11)  of 
this  chapter; 

(B)  Providing  scheduling  assistance  re¬ 
quested  by  the  family,  within  90  days  of 
the  request  for  such  assistance,  with  re¬ 
gard  to  the  first  appointment  with  the 
comprehensive  care  provider  for  eliglMe 
Individuals  not  already  under  such  pro¬ 
vider’s  care  and  with  regard  to  the  first 
impointment  for  periodic  screening  with 
such  provider; 

(C)  Arranging  for  appointments 
scheduled  by  the  State  at  the  family’s 
request  to  occur  within  90  days  of  the 
family’s  request  for  EPSDT  services 
under  the  care  of  the  comprehensive 
care  provider; 

(D)  Determining  within  90  days  of  the 
family’s  request  for  receiving  EPSDT 
servk^  under  the  care  of  the  compre¬ 
hensive  care  provider,  whether  the  eligi¬ 
ble  Individual  Is  under  such  provider’s 
care  and.  It  not,  making  (me  attempt 
within  the  90  days  (after  determining 
that  the  ellglMe  Individual  Is  not  under 
care)  to  offer  scheduling  assistance  to 
the  family;  and 

(vl)  Specify  the  comprehensive  care 
provider’s  responsibllty  for: 

(A)  D^verlng  or  arranging  for  <ie- 
llvery  (through  referral  to  other  health 
care  providers)  periodically,  of  all 
screening  services  required  under  the 
State  title  XIX  plan  and  necessary  fol¬ 
low-up  diagnostic  and  treatment  serv¬ 
ices,  except  that  providing  or  arranging 
for  d^tal  services  may.  upon  mutual 
agreement,  remain  the  Medicaid  agen¬ 
cy’s  responsibility;  and 

(B)  For  appropriate  health-related 
support  services,  including,  specifically, 
follow-up  with  patients  and  other  health 
care  providers  with  whom  arrang^ements 
have  been  made  by  the  comprehensive 
care  provider  to  assure  that  appoint¬ 
ments  are  kept  or  rescheduled  and  to 
assure  deliv«Tr  of  services  that  the  cMn- 
prehenslve  care  provider  has  arranged 
for;  and 

(C)  Maintaining  specific  reports  of  the 
screening,  diagnosis,  and  treatment  and 
health-related  support  services  delivered 
to  each  eligible  Individual  under  Its  care. 

(3)  Where  the  comprehensive  care 
provider  does  not  agree  to  provide  or 


arrange  for  the  defatal  services  required 
under  i  249.10  (a)  (3)  (Iv)  oi  this  chapter, 
the  State  shall  retain  the  responsibility 
for  assuring  the  delivery  of  such  sMrlces 
In  accordance  with  the  requests  specified 
In  paragraphs  (a) -(d)  of  this  section. 

(f )  Providing  or  arranging  lor  EPSDT 
services  tor  families  requesting  EPSDT 
who  are  already  under  the  care  of  a 
health  care  provider.  Except  as  specified 
in  this  paragrsq^h,  the  requirements 
paragraphs  (b) ,  (c) ,  and  (e)  of  this  sec¬ 
tion  do  not  iq>ply.  In  the  case  of  families 
who  request  E2PSDT  services  under  the 
care  of  a  provider  from  whom  they  usu¬ 
ally  receive  health  care  services,  the 
State  must  within  120  days  of  such  re¬ 
quest  for  E7SDT  services  and.  If  applica¬ 
ble.  within  120  days  of  the  family’s  re¬ 
quest  for  periodic  screening  services  un¬ 
der  that  provider’s  care: 

(1)  Verify  that  all  the  elements  of  the 
State’s  screening  package  tq;>propiiate 
for  the  age  of  the  eligible  Individual,  as 
specified  under  the  periodicity  schedule 
provided  in  the  State’s  title  XIX  plan, 
were  completed  and  all  necessary  follow¬ 
up  treatment  services  covered  under  the 
State  title  XIX  plan  were  Initiated  by 
such  provider  during  the  year  prior  to 
such  request,  and 

(2)  If  not,  make  one  attempt  after 
such  determlnatlim  to  offer  scheduling 
assistance  to  the  family  and  to  make  ar¬ 
rangements  with  such  provider  or  an¬ 
other  provider.  If  necessary,  so  that 
within  such  120  day  period  the  screening 
services  appropriate  to  the  eligible  indi¬ 
vidual’s  age  under  the  State’s  periodicity 
schedule  are  completed  and  all  necessary 
treatment  services  that  had  not  been 
initated  and  that  were  discovered  neces¬ 
sary  upon  complriilon  of  the  screening 
package  are  initiated. 

Requested  assistance  for  transportation 
related  to  receipt  of  any  EPSDT  services 
from  such  provider  must  be  provided.  In 
accordance  with  provision  under  the 
State’s  title  XIX  plan  for  assuring  neces¬ 
sary  transportation,  as  required  under 
8  249.10(a)  (5)  (11)  of  this  chapter.  The 
120  day  requirement  specified  in  this 
paragraph  does  not  apply  when  the  State 
can  show  that  ttie  conditions  specified  In 
paragraph  (c)(4),  (5),  and  (6)  of  this 
section  exist. 

(g)  Documentation.  States  must  make 
written  documentation  available  at  the 
State  and/or  local  level,  consisting  of 
reports,  claims  forms,  case  records  and/ 
or  other  appropriate  written  evidence 
which  must,  when  considered  as  a  whole, 
include  the  following  Information: 

(1)  The  screening  services  provided 
for  under  the  State’s  Title  XIX  plan  and 
the  State’s  periodicity  schedule  for  such 
screwing  services  (as  required  under 
8  249.10(a)  (3)  (Iv)  of  this  chtmter) ; 

(2)  The  written  material  with  which 
families  are  notified  and  material  used 
by  or  available  to  persons  notifying 
families  through  face-to-face  contact  In 
accordance  with  the  content  require¬ 
ments  under  paragrsq>h  (a)  (2)  of  this 
section: 

(3)  F(h:  each  family,  the  date(s)  of 
Initial  and  aimual  or  periodic  notifica¬ 


tion  through  face-to-face  contact  and/ 
or  throu^  written  material,  as  required 
under  paragraph  (a)  (1)  of  tills  section; 

(4)  For  each  family  notified  under 
paragitq?h  (a)  (1)  of  this  section  which 
has  not  requested  EPSDT  services, 
whether  such  fsunlly  has  specifically  de¬ 
clined  the  services; 

(5)  For  each  applicable  family,  the 
date  of  the  attempt  to  obtain  a,  response 
to  notification,  as  required  In  paragraph 
(a)  (4)  of  this  section; 

(6)  For  each  ellgdUe  Ixidlvldual  for 
whom  Initial  and  periodic,  as  applicable, 
EPSDT  services  are  requested  (except  for 
such  requests  described  under  poragrvA 
(e)  of  this  section  rdated  to  certain  com¬ 
prehensive  care  providers) : 

(I)  The  date  of  the  reque6t(s)  for 
EPSDT  services,  whether  for  Initial  or 
periodic  services; 

(II)  That  sriiedullng  and/or  transpor¬ 
tation  assistance  was  requested  or  de¬ 
clined  (whether  in  response  to  notifica¬ 
tion  under  paragraph  (a)  (1)  of  this  sec¬ 
tion.  to  the  foUow-up  attempt  rejiulred 
under  paragraph  (a)  of  this  section,  and/ 
or  to  the  follow-up  attempt  after  missed 
appointments  specified  under  paragraph 
(c)  (5)  and  (8)  of  this  section) .  and  that 
such  assistance  was  provided  if  request¬ 
ed,  or  that  no  response  has  been  made  to 
the  State’s  offer(s)  oi  such  assistance; 

(III)  Where  an  appointment(s)  sdi^- 
uled  with  State  assistance  is  missed,  that 
an  attempt  was  made  to  offer  scheduling 
and  transportatlcm  asslstuice  for  a  sec¬ 
ond  appointment,  as  required  undu* 
paragraph  (c)  (8)  and  puagraph  (f)  of 
this  sectiMi,  and  the  date  of  such  at¬ 
tempt; 

(Iv)  Where  State  assistance  with 
scheduling  has  not  been  requested  and 
where  it  Is  determined  that  screening 
services  have  not  been  completed  and/or 
necessary  follow-up  treatment  services 
not  initiated  within  120  days  of  request 
for  EPSDT  sMTlces,  that  the  attempt 
was  made  to  offer  scheduling  and  trans¬ 
portation  services  as  required  under 
paragraph  (c)  (5)  and  paragraph  (D  of 
this  section,  and  the  date  of  such  at- 
t«npt; 

(v)  'Hie  Initial  and  periodic  screening 
services,  as  iq^pllcable,  provided; 

(vl)  Screening  findings  (or  screening 
and  diagnostic  findings  If  perf(»med 
simultaneously)  for  each  of  the  com¬ 
pleted  screening  services; 

(vil)  The  date(s)  of  initiatim  of  treat¬ 
ment  service  (s)  covered  under  the  State’s 
Title  XIX  plan  and  provided  as  a  result 
of  positive  screening  (or,  as  appr(H>riate, 
diagnostic)  findings,  <»*  the  date  that 
such  services  were  declined;  and  the 
types  of  such  treatment  services  pro¬ 
vided;  and 

(viil)  The  source(s)  of  referral  for 
treatment  services  not  covered  under  the 
State’s  ’TlUe  XLX  plan. 

(7)  For  each  eligible  Individual  who 
has  requested  EPSDT  services  under  the 
care  of  a  comprriienslve  care  provider, 
as  provided  hx  paragraph  (e)  of  this 
sectiiHi: 

(1)  The  agreement  made  under  para- 
graiA  (e)  of  this  section  between  the  ap¬ 
plicable  comprehensive  care  provider  and 
the  ’Title  xrx  agency; 
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(U)  Written  Teiificatlon  from  such 
provider  that  the  eligible  Indlvldiud  Is 
under  its  care  and  the  date  the  Individual 
was  placed  under  care; 

(ill)  The  date  of  request  for  EPSDT 
services  under  the  care  of  such  provider; 

(Iv)  That  scheduling  assistance  re¬ 
quested  of  the  Medicaid  agency  was  pro¬ 
vided  for  .an  initial  and.  If  applicable, 
a  periodic  screening  appointment  and 
the  date  such  assistance  was  provided; 

(v)  Where  It  Is  determined  that  the 
eligible  individual  is  not  under  the  care 
of  the  comprehttisive  care  provider,  that 
the  attempt  was  made  to  offer  schedul¬ 
ing  assistance  as  required  under  para¬ 
graph  (e)  (2)  (V)  (D)  of  this  section;  and 

(vi)  That  requested  transportation 
was  provided  within  the  scope  of  the 
agreemoit  and  the  State  Medicaid  agen¬ 
cy’s  responsibility  for  assuring  necessary 
transportation  und^  S  249.10(a)  (5)  (11) 
of  this  chapter. 

Ui)  Apjdication  of  the  penalty.  (1)  The 
penalty  shah  be  applied  on  a  quarterly 
basis  where  findings  described  In  para¬ 
graph  (h)  (3)  of  this  section  indicate 
non-compUance  wdth  the  requirements 
of  this  section. 

(2)  Determination  of  whether  the 
penalty  is  aiH>licable  will  be  based  on: 

(U  Such  reviews,  including  statistical 
sampling,  as  may  be  de^ed  necessary  by 
HCFA.  of  documentation  from  States  in¬ 
cluding  documentation  specified  in  para- 
gnu^  (g)  of  this  section;  and 

(11)  Such  interviews  of  HCTA  may 
deem  necessary  with  persons  responsi¬ 
ble  for  face-to-face  Informing  to  de¬ 
termine  compliance  with  the  require¬ 
ments  under  paragraph  (a>(2)  of  this 
section. 

(3)  On  the  basis  of  evidence  described 
in  paragraph  (h)  (2)  of  this  section,  a 
State  will  be  considered  in  c(Hnpliance 
with  the  requirements  of  this  regulation 
as  specified  in  paragrai^  (a) -(d).  (e) 
(2)(vl)  and  (v),  (e)(3)  and  (f)-(g)  of 
this  section  if  in  all  counties  reviewed: 

(I)  There  is  evidence  that  require¬ 
ments  for  informing  and  providing  or 
arranging  for  EPSDT  service  delivery 
under  paragraphs  (a)-(d).  (e)(2)(iv) 
and  (V),  (e)(3)  and  (f)  are  met  in  90 
percent  of  the  instances  reviewed;  and 

(II)  If  the  requirements  of  paragrac^ 
(h)  (3)  (1)  of  this  section  are  met.  and  if 
there  is  specific  evidence  of  non-compli¬ 
ance  with  applicable  requirements  in  any 


of  the  cases  reviewed,  but  there  is  evi¬ 
dence  in  all  such  cases  that  the  State  has 
corrected  the  fail\ire  to  Inform  the  fam¬ 
ily  in  accordance  with  paragraph  (a)  of 
t^  section  or  to  provide  EPSDT  serv¬ 
ices  In  accordance  with  paragraphs  (b)- 
(d),  (e)(2)(lv)  and  (v),  (e)(3)  and  (f) 
of  this  section  within  120  days  of  the 
notification  by  HCPA  to  the  State  of 
such  failure;  and 

(ill)  An  agreement  as  required  in  par¬ 
agraph  (e)  (2)  of  this  section  is  found  to 
exist  in  100  percent  of  the  instances  re¬ 
viewed  that  are  applicable  to  eUgible 
individuals  under  the  care  of  a  compre¬ 
hensive  care  provider  as  provided  for 
under  paragraph  (e)  of  this  section. 

(4)  On  the  basis  of  evidence  described 
in  paragraph  (h)  (2)  of  this  section,  the 
penalty  shall  be  assessed  where,  in  any 
county,  any  one  or  more  of  the  require¬ 
ments  of  paragraph  (h)  (3)  of  this  sec¬ 
tion  are  not  met. 

(i)  Reconsideration  of  penalty  impo¬ 
sition.  Whenever  a  penalty  is  impo^ 
under  section  403(g)  of  the  Social  Se¬ 
curity  Act  and  the  provisions  of  this  sec¬ 
tion.  the  State  shall  be  entitled  to.  and 
upon  request  shall  receive  a  reconsider¬ 
ation  of  the  imposition  of  the  penalty  in 
accordance  with  section  1116(d)  of  the 
Social  Security  Act  and  i  201.14  of  this 
chapter. 

2.  In  !  249.10.  paragraph  (a)  (3)  (iv) 
is  amended  as  set  forth  below : 

§  249.10  Amount,  duratkm,  ami  icopc 
of  medical  aaaistance. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  must: 

•  •  •  *  # 

(3)  With  respect  to  the  requirements 
of  paragraphs  (a)  (1)  and  (2)  of  this 
section  as  they  relate  to  the  provision  of 
early  and  periodic  screening,  diagnosis, 
and  treatment  under  paragraph  (b)  (4) 
(ii)  of  this  section,  provide: 

•  •  •  •  •  ^ 

(iv)  For  making  available  to  all  eligi¬ 
ble  individuals  under  21  years  of  age: 

(A)  Early  and  periodic  screening  and 
diagnosis  to  ascertain  physical  and  men¬ 
tal  defects;  and 

(B)  Treatment  of  conditions  discov¬ 
ered.  within  the  State  plan  limits  on  the 
amount,  duration,  and  scope  of  care  and 
services;  and 


(C)  Whether  or  not  otherwise  included 
under  the  State  plan,  eyeglasses,  hearing 
aids,  and  other  kinds  of  tresitment  for 
visual  and  hearing  defects,  and  at  least 
such  dental  care  as  Is  necessary  for  relief 
of  pain  and  Infection  and  for  restoration 
of  teeth  and  maintenance  of  dental 
health,  subject,  however,  to  such  utiliza¬ 
tion  controls  as  may  be  Imposed  by  tlie 
State  agency; 

(v)  For  consultation  with  representa¬ 
tives  of  recognized  medical  and  dental 
organizations  of  the  State  In  the  devel¬ 
opment  of  the  periodicity  schedule,  the 
spedfle  screening  services  applicable  at 
each  age.  beginning  with  the  neonatal 
period  of  age  21,  and  the  amount,  du¬ 
ration,  and  scope  of  dental,  vision,  and 
hearing  treatment  services  to  be  pro¬ 
vided  under  EPSDT; 

(vl)  For  at  least  the  following  screen¬ 
ing  services,  adjusted  as  appropriate  for 
the  age  of  the  eligible  Individual  (as  de¬ 
termined  by  the  State  In  accordance 
with  paragrai^  (a)  (3)  (v)  of  this  sec¬ 
tion)  at  the  time  of  the  request  for 
screenings: 

(A)  Health  and  developmental  his- 
tor>^ 

(B)  Unclothed  physical  examination; 

(C)  Developmental  assessment; 

(D)  Provision  of  Immunizations  ap- 
pr(H>rlate  for  age  and  health  history; 

(E)  Determination  of  nutrition  status; 

(F)  Vision  screening; 

(O)  Hearing  testing; 

(H>  LalxM'atory  procedures  appropri¬ 
ate  for  age  and  population  group;  and 

(I)  Dental  diagnostic  services  pro¬ 
vided  by  a  dentist,  or  dental  screening 
based  on  clear  and  specific  criteria  for 
referral  to  a  dentist  for  diagnostic  and 
treatment  services,  and  referral  as  indi¬ 
cated  by  such  screening  findings; 

(vli)  Toe  a  periodicity  schedule  which 
Identifies  the  time  periods,  based  on  age 
or  lapse  of  time  b^ween  each  delivery 
of  the  screening  package,  at  which 
screening  services  under  the  State  plan 
are  to  be  provided  after  initial  screening. 

See  §  205.147  of  this  chapter  relating  to 
reduction  In  Federal  financial  participa¬ 
tion  under  Title  IV-A  of  the  Act  for 
failure  to  provide  early  and  periodic 
screening,  diagnosis,  and  treatment  of 
children. 

•  •  •  •  • 
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